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I REPLY

The Court should grant the County’s motion to strike Appendix B
to the plaintiffs’ Motion for Discretionary Review because the plaintiffs’
response to the motion fails to justify inclusion of those materials.

The plaintiffs cite no authority for submitting documents not listed
in RAP 13.4(c)(9) because there is none. Clerk’s papers are not to be re-
submitted (let alone annotated) as an appendix. Cf RAP 9.1(d) (“Material
appearing in one part of the record on review should not be duplicated in
another part of the record on review.”).

Concerming plaintiffs’ submission of documents not part of the
record at all, RAP 13.4 (concerning motions for discretionary review) is
silent but RAP 10.3 (concerning briefs) is instructive. Except for text of
statutes and the like, RAP 10.3(a)(8) prohibits appending “materials not
contained in the record on review without permission of the appellate
court.” Id.; see also RAP 10.4(c).

Even if plaintiffs had sought permission, plaintiffs fail to address
the six factors that must be met before “additional evidence on the merits
of the case” may “be taken.” RAP 9.11(a). To justify submitting this new
material, plaintiffs mistakenly claim they did so to rebut a new argument.
Response at 2 (“On appeal, [the County] first raised the issue of whether

the Petitioners were rightful riparian owners.”). But the County did raise



this issue at the trial court, and plaintiffs obviously know this as their B3

(CP 2272) is precisely the document the County relied on in making that

point:

[None of the plaintiffs] can establish that their property
ever had riparian rights . . . .28 [FN28] Only landowners
adjacent to a navigable waterway have riparian rights. . . .
The Regelbrugges did not own property along the river.
[CP 2272] The Harrises and Hargraves owned property
adjacent to the river, but in areas unaffected by the Tribe’s
alleged “movement” of the river—their property was
upriver hundreds and thousands of feet respectively. [CP
2272] Lon Slauson owned property adjacent to the river but
only because the river experienced a sudden change in its
course (i.e., an avulsion) because of the 1967 landslide.
Compare Plat Map [CP 2177] (Lon Slauson’s property is
lot numbers 58-62, see [CP 2272]) with Steelhead Haven
Vicinity - Parcel Map [CP 2162]. An avulsion does not
create riparian rights in favor of property owners who did
not possess those rights previously.

CP 2133.

IL. CONCLUSION

For the foregoing reasons, the County asks the Court to strike

Appendix B to the plaintiffs’ Motion for Discretionary Review.
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